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THE WHITE HOUSE

WASHINGTON

March 13, 1985

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTW

SUBJECT: Tax Court Judges

I have been asked to prepare replies to letters to the
President from Chief Judge Howard A. Dawson and Judge Samuel
Sterrett of the Tax Court. In his letter of November 9,
1984 to the President, Judge Sterrett advises that he is
willing and would like to accept reappointment upon ex-
piration of his term on June 1, 1985. Judge Sterrett was
recently elected to succeed Chief Judge Dawson as Chief
Judge. If reappointed, Judge Sterrett -- first appointed by
President Johnson and reappointed by President Nixon --
would be eligible to serve until 1992, when he will reach
the mandatory retirement age of 70. (Dianna advises that a
decision has been made to reappoint Sterrett.)

Chief Judge Dawson advised the President, in his letter of
November 23, 1984, that he was willing to accept reappoint-
ment but that he plans to retire, if reappointed, in 1987.

At that time the Chief Judge will be eligible to retire
pursuant to 26 U.S.C. § 7447 (b) (2) (age 65, service for at
least 15 years). If the President does not reappoint

Dawson, Dawson will be eligible to retire on June 1 of this
year, pursuant to 26 U.S.C. § 7447(b) (3) (service for at

least 15 years, willing to be reappointed but not reappointed).

(It is my understanding that Dawson would prefer not to be
reappointed.)

Attached are (1) a letter for the President's signature
advising that he will not reappoint Dawson, with cover
memorandum for Chew, and (2) a letter for your signature to
Sterrett, congratulating him on his prospective reappointment
and forwarding the appropriate clearance forms.

Attachments



THE WHITE HOUSE

WASHINGTON

March 14, 1985

MEMORANDUM FOR DAVID L. CHEW
STAFF SECRETARY

COUNSEL TO THE PRES%DEN&S

SUBJECT: Letter from the President to Chief
Judge Dawson of the U.S. Tax Court

Chief Judge Dawson of the U.S. Tax Court has written the
President, advising him that he is willing to accept re-
appointment to another 15-year term on the Court but that,
if reappointed, he will retire when eligible in 1987. If
Dawson is not reappointed, he may retire when his term
expires on June 1, 1985. Dawson's letter to the President
was necessary because Tax Court judges under the age of 65
who are not reappointed may retire only if they have served
at least 15 years and have advised the President in writing
of their willingness to accept reappointment. 26 U.S.C.

§ 7447 (b) (3). The attached proposed reply for the President's
signature advises Dawson that he will not be reappointed and
thanks him for his distinguished service on the Tax Court.

Attachment
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March 14, 1985

Dear Judge Dawson:

Thank you for your letter advising
me of your willingness to accept
reappointment as a Judge of the
United States Tax Court. In that
letter you indicated that, if
reappointed, you would exercise
your option to retire in 1987. 1In
light of your expressed plans I have
decided not to ask you to accept
reappointment to another 15-year
term.

I thank you for your willingness to
accept reappointment, and for your
distinguished tenure on the Tax
Court. Your many years of service
to your country have earned you the
respect and gratitude not only of
your colleagues and the members of
the tax bar but of the Nation as a
whole. Please accept my best wishes
as you leave active service on the
Tax Court and assume senior status.

Sincerely,

The Honorable Howard A. Dawson, Jr.
Chief Judge ‘

United States Tax Court
Washington, D.C. 20217

RR:JGR:aea 3/13/85
bce:  FFFielding
JGRoberts
Subij
Chron




THE WHITE HOUSE

WASHINGTON

March 14, 1985

Dear Judge Sterrett:

Thank you for your letter advising the President of your
willingness to accept reappointment as a Judge of the United
States Tax Court upon expiration of your current term on
June 1, 1985. 1In connection with your prospective reappoint-
ment, it will be necessary for you to complete the enclosed
forms and return them to me at your earliest convenience.

If you have any questions concerning these forms, please do
not hesitate to contact my office.

Please accept my congratulations on your prospective
reappointment,

Sincerely,

Orig. signed by FFp

Fred F. Fielding
Counsel to the President

The Honorable Samuel B. Sterrett
United States Tax Court
Washington, D.C. 20217
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RV UNITED STATES TAX COURT
q/\ﬂ ‘r}/ WASHINGTON, D. C 20217
CHAMBERS OF _ '
HOWARD A. DAWSON, JR. November 23, 1984

CHIEF JUDGE

The President
The White House
Washington, D.C. 20500

My dear Mr. President:

At the present time I am serving as a Judge of the
United States Tax Court. I was first appointed by President
Kennedy in 1962 to fill the incomplete term of a judge who
retired. I was reappointed by President Nixon in 1970 for -
a 15-year term which expires on June 1, 1985.

In accordance with section 7447 (b) (3) of the Internal
Revenue Code of 1954, as amended by section 954 (a) of Public
Law 91-172, December 30, 1969, I wish to advise you that I
am willing to accept reappointment as a Judge of_the United

~States Tax Court. I also wish t6 advise you that, if I
should be reappointed to a new 15-year term, I intend to
exercise my option to retire (assume senior status) on
October 23, 1987, which means I would serve about two and
a half years on such a term. Therefore, you may find it
advisable to appoint someone else to the new 15-year term.

If that is your decision, I will retire (assume senior status)
on June 1, 1985, pursuant to section 7447 (b) (3), and section
7447 (d) and (e), Internal Revenue Code of 1954, as

My service on the Tax Court hag/be n very rewarding and
has spanned almost 23 years and m overnment serwvice over
37 years. For three terms (6 rs) my colleaglies have
honored me by electing me as i
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Howard A. Dawson, Jr. /;
Chief Judge ,

Enclosure:
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Biographical Data

HOWARD A. DAWSON, JR., judge--Arkansas-—-born
October 23, 1922, oOkolona, Ark., son of Howard A.
Dawson (rural educator) and Mamie Watson Dawson (teacher);
married Marianne Atherholt in 1946; two daughters, Amy
and Suzanne; graduated from Woodrow Wilson High School,
Washington, D.C., in 1940; University of North Carolina,
B.S. in business administration, 1946; George Washington
University Law School, J.D. with honors, 1949; president,
Case Club; secretary-treasurer, Student Bar Association;
private practice of law, Washington, D.C., 1949-50; served
with the U.S. Treasury Department, Internal Revenue Service,
as follows: Attorney, Civil Division, Office of Chief
Counsel, 1950-53; Civil Advisory Counsel, Atlanta District,
1953-57; Regional Counsel, Atlanta Region, 1958; Personal
Assistant to Chief Counsel, December 1, 1958 to June 1,
1959; and Assistant Chief Counsel (Administration),
June 1, 1959 to August 19, 1962; military service: U.S.
Army Finance Corps, 1942-45; served 2 years in European
theater; Captain, Finance Corps, U.S. Army Reserve; member
of District of Columbia Bar, Georgia Bar, American Bar
Association (Section of Taxation), Federal Bar Association,
National Lawyers Club, Delta Theta Phi Legal Fraternity,
George Washington University Law Alumni Association;
appointed by President Kennedy on August 21, 1962, to the
United States Tax Court for term expiring June 1, 1970;
reappointed by President Nixon on May 21, 1970, to the United
States Tax Court for a 15-year term expiring June 1, 1985;
elected Chief Judge for a 2-year term beginning July 1, 1973;
reelected Chief Judge for a 2-year term beginning July 1,
1975; again elected Chief Judge for a 2~-year term beginning
July 1, 1983; residence: 7408 Nevis Road, Bethesda, Md.



CHAMBERS OF

HOWARD A. DAWSON, JR. November 23, 1984
CRHIEF JUDGE

UNITED STATES TAX COURT Lo oo
WASHINGTON, D.C.20217 tx““”ﬁz'

The President
The White House
Washington, D.C. 20500

My dear Mr. President:

At the present time I am serving as a Judge of the
United States Tax Court. I was first appointed by President
Kennedy in 1962 to f£ill the incomplete term of a judge who
retired. I was reappointed by President Nixon in 1970 for
a 15-year term which expires on June 1, 1985.

In accordance with section 7447 (b) (3) of the Internal
Revenue Code of 1954, as amended by section 954(a) of Public
Law 91-172, December 30, 1969, I wish to advise you that 1
am willing to accept reappointment as a Judge of the United
States Tax Court. I also wish to advise you that, if I
should be reappointed to a new 15-year term, I intend to
exercise my option to retire (assume senior status) on
October 23, 1987, which means I would serve about two and
a half years on such a term. Therefore, you may find it
advisable to appoint someone else to the new 1l5-year term.
If that is your decision, I will retire (assume senior status)
on June 1, 1985, pursuant to section 7447 (b) (3), and section
7447 (d) and (e), Internal Revenue Code of 1954, as amended.

My service on the Tax Court has been very rewarding and
has spanned almost 23 years and my government service over
37 years. For three terms (6 years) my colleagues have
honored me by electing me as their Chief Judge.

Respectfully,
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{ Howard A. Dawson, Jr. /fj
Chief Judge i//
]
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Biographical Data

HOWARD A. DAWSON, JR., judge--Arkansas--born
October 23, 1922, Okolona, Ark., son of Howard A.
Dawson (rural educator) and Mamie Watson Dawson (teacher);
married Marianne Atherholt in 1946; two daughters, Amy
and Suzanne; graduated from Woodrow Wilson High School,
Washington, D.C., in 1940; University of North Carolina,
B.S. in business administration, 1946; George Washington
University Law School, J.D. with honors, 1949; president,
Case Club; secretary-treasurer, Student Bar Association;
private practice of law, Washington, D.C., 1949-50; served
with the U.S. Treasury Department, Internal Revenue Service,
as follows: Attorney, Civil Division, Office of Chief
Counsel, 1950-53; Civil Advisory Counsel, Atlanta District,
1953-57; Regional Counsel, Atlanta Region, 1958; Personal
Assistant to Chief Counsel, December 1, 1858 to June 1,
1959; and Assistant Chief Counsel (Administration),
June 1, 1959 to August 19, 1962; military service: U.S.
Army Finance Corps, 1942-45; served 2 years in European
theater; Captain, Finance Corps, U.S. Army Reserve; member

- of District of Columbia Bar, Georgia Bar, American Bar

Association (Section of Taxation), Federal Bar Association,
National Lawyers Club, Delta Theta Phi Legal Fraternity,
George Washington University Law Alumni Association;
appointed by President Kennedy on August 21, 1962, to the
United States Tax Court for term expiring June 1, 1970;
reappointed by President Nixon on May 21, 1970, to the United
States Tax Court for a 1l5-year term expiring June 1, 1985;
elected Chief Judge for a 2-year term beginning July 1, 1973;
reelected Chief Judge for a 2-year term beginning July 1,
1975; again elected Chief Judge for a 2-year term beginning
July 1, 1983; residence: 7408 Nevis Road, Bethesda, Md.



UNITED STATES TAX COURT
WASHINGTON D.C. 20217 ,ﬁ‘

()
CHAMBERS OF November 9, 1984 :
SAMUEL B. STERRETT
JUDGE

The President
The White House
Washington, D. C. 20500

My dear Mr. President:

At the present time, I am serving as a Judge of
the United States Tax Court. I was first appointed in
1968 to £ill an incomplete term and was reappointed in
1970 for a term which ends on June 1, 1985.

In accordance with the provisions of section
7447(b) (3) of the Internal Revenue Code of 1954, as
amended by section 954 (a) of Public Law 91-172,

December 30, 1969, I wish to take this opportunity to
advise you that I am willing and would be highly honored
and privileged to accept reappointment as Judge of the
United States Tax Court upon expiration of my current
term on June 1, 1985.

I am in'excellent health and physical condition,
and I look forward with enthusiasm and anticipation to
a further opportunity for service.

Respectfully,

Samuel B. Sterrett



oh

STERRETT, SAMUEL BLACK; born, Washington, D. C.,
December 17, 1922; son of Henry Hatch Dent and Helen
(Black) Sterrett; student, St. ARlbans School, 1933-1941;
graduate of U.S. Merchant Marine Academy, 1945; B.A.,
Amherst College, 1947; LL.B., University of Virginia,
1950; LL.M. in Taxation, New York University, 1959;
married Jeane McBride, August 27, 1949; children--
Samuel Black, Jr., Robin Dent, Douglas McBride.

Admitted to D.C. Bar, 1951, Virginia Bar, 1950; law
firm Alvord & Alvord, Washington, D.C., 1950-1956; trial
attorney, Office of Regional Counsel, Internal Revenue
Service, New York City, 1956-1960; law firm Sullivan,
Shea & Kenney, Washington, D.C. 1960-1968; member of the
Tax Section of both American and D.C. Bar Associations
and former Chairman of the D.C. Tax Section's Subcommittee
on Corporate Reorganizations and Liquidations; Board of
Managers, Chevy Chase Vvillage, 1970-1974, Chairman, 1972~
1974; member, Washington Cathedral Chapter, 1973-1981;
member, Governing Board, St. Albans. School, 1977-1981;
Trustee, Louise Home, 1979- . Served with AUS, 1943,
U.S. Merchant Marine, 1943-1946. Member, American,
Federal, Virginia and D.C. Bar Associations; Society of
the Cincinnati; Beta Theta Pi. Residence in Chevy Chase,
Maryland. Appointed to thé Tax Court for the term ex-
piring June 1, 1970, to succeed Judge J. Gregory Bruce,

who retired. Reappointed for a l5-year term expiring
June 1, 1985.
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UNITED STATES TAX COURT
WASHINGTON. D. C. 20217

" {
St
J/L

| CHAMBERS OF November © , 1984
SAMUEL B.STERRETT

JUDGE

The President
The White House
Washington, D. C. 20500

My dear Mr. President:

At the present time, I am serving as a Judge of
the United States Tax Court. I was first appointed in
1968 to fill an incomplete term and was reappointed in
1970 for a term which ends on June 1, 1985.

In accordance with the provisions of section
7447(b) (3) of the Internal Revenue Code of 1954, as
amended by section 954(a) of Public Law 91-172,

December 30, 1969, I wish to take this opportunity to
advise you that I am willing and would be highly honored
and privileged to accept reappointment as Judge of the
United States Tax Court upon expiration of my current
term on June 1, 1985.

I am in excellent health and physical condition,
and I look forward with enthusiasm and anticipation to
a further opportunity for service.

Respectfully,

Samuel B. Sterrett




STERRETT, SAMUEL BLACK; born, Washington, D. C.,
December 17, 1922; son of Henry Hatch Dent and Helen
(Black) Sterrett; student, St. Albans School, 1933-1941;
graduate of U.S. Merchant Marine Academy, 1945; B.A.,
Amherst College, 1947; LL.B., University of Virginia,
1950; LL.M. in Taxation, New York University, 1959;
married Jeane McBride, August 27, 1949; children--

Samuel Black, Jr., Robin Dent, Douglas McBride.

Admitted to D.C. Bar, 1951, Virginia Bar, 1950; law

firm Alvord & Alvord, Washington, D.C., 1950-1956; trial
attorney, Office of Regional Counsel, Internal Revenue
Service, New York City, 1956-1960; law firm Sullivan,
Shea & Kenney, Washington, D.C. 1960-1968; member of the
Tax Section of both American and D.C. Bar Associations
and former Chairman of the D.C. Tax Section's Subcommittee
on Corporate Reorganizations and Liquidations; Board of
Managers,; Chevy Chase Village, 1970-1974, Chairman, 1972~
1974; member, Washington Cathedral Chapter, 1973-1981;
member, Governing Board, St. Albans.School, 1977-1981;
Trustee, Louise Home, 1979- ., Served with AUS, 1943,
U.S. Merchant Marine, 1943-1946. Member, American,
Federal, Virginia and D.C. Bar Associations; Society of
the Cincinnati; Beta Theta Pi. Residence in Chevy Chase,
Maryland. Appointed to the Tax Court for the term ex-
piring June 1, 1970, to succeed Judge J. Gregory Bruce,
who retired. Reappointed for a l5-year term expiring
June 1, 1985.
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UNITED STATES TAX COURT *Bér\ﬁ

WASHINGTON. D. C. 20217 ,/,/’

CHAMBERS OF January 11, 1985 W)V

HOWARD A. DAWSON, JR. \\"{’
CHIEF JUDGE . [

Honorable Fred F. Fielding
Counsel to the President

The White House Office

1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear Mr. Fielding:

As you know, Judge Samuel B, Sterrett wrote to the
President on November 9, 1984, expressing his willingness
to accept reappointment as a Judge of the United States
Tax Court when his present term expires on June 1, 1985

My reason for writing this letter is to inform you
that Judge Sterrett was elected by his colleagues to serve
a two-year term as Chief Judge beginning July 1, 1985. T
am enclosing a copy of the Court's Press Release dated
January 5, 1985, announcing his election,

!

" i
Sincerely yours, !

Howard A. Dawson, Jr.
Chief Judge

/
H

Enclosure




UNITED STATES TAX COURT
Washington, D. C., 20217

January 8, 1985
PRESS RELEASE

Judge Samuel B. Sterrett has been elected as Chief Judge of
the United States Tax Court to serve a 2-year term beginning July
l, 1985. He will succeed Howard A. Dawson, Jr., who is the
present Chief Judge.

The election of the Chief Judge by the judges of the Tax
Court is undertaken biennially in accordance with statutory
requirements.

Judge Sterrett was born in Washington, D. C. on December 17,
1922. He graduated from St. Albans School in 1941, from Amherst
College in 1947, and from the University of Virginia School of
Law in 1950. He served during World War II with the United
States Army and sailed in the Atlantic and Pacific as a second
mate in the merchant marine after graduating from the United
States Merchant Marine Academy in 1945. 1In 1959 he received an
LL.M. in Taxation from New York University School of Law.

He practiced law with the firm of Alvord & Alvord in

‘Washington, with the Office of Chief Counsel, Internal Revenue

Service, in New York City, and was a partner in the law firm of
Sullivan, Shea & Kenney, Washington, D. C., at the time of his
appointment by President Johnson to the Tax Court in August 1968.
He was reappointed to the Court by President Nixon in May 1970.

Judge Sterrett was a member of the Board of Managers of
Chevy Chase Village from 1970 to 1974 and served as its Chairman
from 1972 to 1974. He was a member of the Chapter of the
National Cathedral from 1973 to 1981 and of the Governing Board
of St. Albans School from 1977 to 1981. He was a member of the
Board of Trustees of the Washington Hospital Center from 1967 to
1984 and served as its Chairman from 1979 to 1984. He has been
Chairman of the Board of Trustees of the Washington Healthcare
Corporation, a holding company, since its inception in 1982. He
is a trustee of the Louise Home.

Judge Sterrett is a member of the Virginia State Bar, and of
the Federal, District of Columbia, and American Bar Associations
(Section of Taxation of latter two).

He married Jeane McBride in 1949; they have two sons and a
daughter. :




THE WHITE HOUSE

WASHINGTO!N

March 29, 1985

MEMORANDUM FOR FRED F. FIELDING

ol
FROM: JOHN G. ROBERTS, '//f'\ »
£

SUBJECT: Resolution Adopted by ABA Delegates
Regarding Attack on Judge Nils Mangard
of the Iran-United States Claims Tribunal

The Secretary of the American Bar Association, William
Neukom, has forwarded to you a resolution adopted by the
Section of International Law and Practice condemning the
attack on Judge Nils Mangard of the Iran-United States
Claims Tribunal on September 3, 1984. The resolution also
supports principles of international law calling upon
parties to resolve disputes through the arbitral process.

In light of the present sensitivity of international law
issues generally (though there is no dispute about the
atrociousness of the Mangard attack), I recommend simply
acknowledging receipt of the resolution and forwarding it to
both Justice and State.

Attachments



March 2%, 1985

Dear Mr. Neukom:

Thank you for your recent letter forwarding the resolution
adopted by the American Bar Association Section on Inter-
national Law and Practice, condemning the attack on Judge
Nils Mangard of the Iran-United States Claims Tribunal. I
have forwarded the resolution to the Departments of State
and Justice for their information.

1 appreciate your apprising me of the action of the Association
concerning this matter.

Sincerely,

Orig. signeg by FFF

Fred F. Fieldinc
Counsel to the President

William H. Neukom, Esguire
Secretary, American Bar Association
3500 First Interstate Center
Seattle, Washington 98104
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THE WHITE HOUSE

VN2 S - INCZTC

March 29, 1985

Dear Mr. Neukom:

Thank you for your recent letter forwarding the resolution
adopted by the American Bar Association Section on Inter-
national Law and Practice, condemning the attack on Judge
Nils Mangard of the Iran-United States Claims Tribunal. I

have forwarded the resolution to the Departments of State
and Justice for their information.

1 appreciate your apprising me of the action of the Association
concerninc this matter.

Sincerely,

Fred F. Fielding
Counsel to the President

William E. Neukom, Esguire
Secretary, American Bar Association
3500 First Interstate Center
Seattle, Washington 98104
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THE WHITE HOUSE

Ve £ € 1 2T

tarch 29, 1985

MEMORANDUM FOR DAVIS R. ROBINSOK
LEGAL ADVISER
U.5. DEPARTMENT OF STATE

FROM: FRED F. FIELDING Orig. signed by FFF
COUNSEL TO THE PRESIDENT

SUBJECT: Resolution Adopted by ABE Delegates
Regarding Attack on Judge Nils Mangard
of the Iran-United States Claims Tribunal

Attached for your information is a copy of a resolution
adopted by the AB2 Section on International Law and Prac-
tice, condemning the attack on Judge Nils Mangard of the
Irarn-United States Claims Tribunal. The resolution was
forwardec to us by the Secretary of the ABRa,

Attachment
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March 29, 1985

MEMORANDUM FOR DAVIS R. ROBINSON
LEGAL ADVISER
U.S5. DEPARTMENT OF STATE

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Resolution Adopted by ABA Delegates
Regarding Attack on Judge Nils Mangard
of the Iran-United States Claims Tribunal

Attached for your information it a copy of a resolution
adopted by the ABA Section on International Law and Prac-
tice, condemninc the attack on Judge Nils Mangard of the
Iran-United States Claims Tribunal. The resolution was
forwarded to us by the Secretary of the ABA,

Attachment
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SECRETARY

William H Iveukorr

3500 Firs! intersiaie Cente
Seatie WA 98104

Bar Associa

WRITER'S DIRECT LINE

312/988-5155
March 15, 1985

Mr. Fred Fielding

Counsel to the President

The White House QOffice

1600 Pennsylvania Avenue, N.W.
Washington, DC 20500

RE: The Attack on Judge Nils of the Iran-United
States Claims Tribunal

Dear Mr. Fielding:

At the meeting of the House of Delegates of the
American Bar Association held February 18-19, 1985,
the attached resolution was adopted upon
recommendation of the Section of International Law
and Practice. The action taken thus becomes the
official policy of the Association in this matter.

This resolution is transmitted for your information

and whatever action you may deem appropriate. Please
do not hesitate to let us know if you need any

further information, have any questions or if we can
be of any assistance.

/197 ﬂ;\d

William H. Neukom

WHN: bm
Attachment
1623£/0271q
0272q

cc: Mont P. Hoyt, Chairman
Section of International Law

750 NORTH LAKE SHORE DRIVE, CHICAGO, ILLINOIS 60611
TELEPHONE (312) 988-5000




Resclution Adopted
by the
American Bar Association
House of Delegates

1985 Midyear Meeting
February 18-19, 1985

Report No. 105

BE IT RESOLVED, That the American Bar Associstion:

1. Confirms its support of the principles of
internationel law which call upon all parties to resolve

disputes through peaceful means, including the arbitrel
process;

2, Confirms its support of implementation of the Algiers
Accords, including the continued functioning of the
| Iran-United States Claims Tribunal (the "Tribunel') in an
| impartial and independent manner to resolve promptly and
peacefully the cleims placed within its jurisdiction;

3. Condemns the unprovoked attack on Judge Nils Mangard
of the Tribunal on September 3, 1984 as contrary to the
fundamental principle of peaceful settlement of

international disputes and as wholly alien to the rule of
law; and '

4, In accordance with Goal VIII of the American Bar
Association, calls upon other national and international
organizations comprising members of the legal profession,
to take appropriate action to affirm these essential
principles and to condemn the attack on Judge Mangard.

1577£/21




THE WHITE HOUSE

WLSHINGTON

April 2, 1985

Dear Senator Moynihan:

I have received your correspondence of April 1, after first
having portions of it read to me by a reporter. (Under the
circumstances, perhaps "correspondence" is a misnomer;
"press release" might be more apt.) The combination of
substance, tone, and date of your letter aroused my sus-
picions, but I am now convinced that, regrettably, you did
not intend, it as an April Fools Day Jjoke. If you seriously
think the Administration is gquilty of "corruption" because
the President will not nominate the attorney of your choice
to fill a vacancy on the Federal bench, a reply is probably
futile; you would seem to be beyond the bounds of constructive
dialogue. I write, accordingly, in deference more to the
position of the accuser than to the tenability of the
accusation,

The Constitution vests in the President and the President
alone the responsibility to nominate and appoint, by and
with the advice and consent of the Senate, those who sit on
the Federal bench. It is something less than surprising
that you agree with the choice for a vacancy of a panel
chosen by you; it should not be surprising that others may
not. Because your candidate possesses perfectly acceptable
professional gqualifications for the bench, you assume the
failure of the President to nominate him represents "a
politicization of the judiciary."” Nothing could be further
from the truth.

The President is committed to appointing to the Federal
bench highly qualified men and women of integrity who share
his view of the limited role accorded the judicial branch by
the Constitution. We seek to appoint outstanding lawyers
who believe in the constitutional principle of judicial
self-restraint, who recognize that the task of Federal
judges is to interpret the Constitution and laws, not to
rewrite them to accord with their personal public policy
predilections. It is our firm belief that such judicial
self-restraint not only implements the constitutional
allocation of powers, by reserving policy choices to the



elected branches, but alsoc ensures the independence and
vitality of the judicial branch itself, enabling it effec-
tively to discharge those crucial responsibilities that are
vested in it by the Constitution.

Seeking to appoint judges who believe in judicial self-
restraint in no sense "politicizes" the judiciary. The
principle of judicial self-restraint is not the exclusive
property of either Republicans or Democrats, nor as an
historical matter has it been embraced only by conservatives
or only by liberals. 1Indeed, the principle was perhaps most
articulately promoted by New Deal liberals such as FDR's
Solicitor General, later Justice, Robert Jackson. You may

be interested to learn that a recent study by Professor
Sheldon Goldman concluded that "past party activism" character-
ized nearly identical percentages of Reagan and Carter
district court appointees (61.2% to 60.4%), but that such
political activism was far more characteristic of Carter
appellate court nominees (73.2%) than of Reagan appellate
court nominees (58.1%). 1In sum, your charge of "politici-
zation” reveals either ignorance of the facts or an inability
to comprehend that the doctrine of "judicial self-restraint"
is politically neutral.

It is not only the right but the duty of the President to
appoint judges who share his judicial philosophy. Federal
judges were purposefully insulated from popular pressure by
the Framers. The only input of the citizenry on the judiciary
occurs through the role of the politically accountable
branches in the appointment process. You may not like it,
but the voters elected Ronalad Reagan to the office that
nominates Federal judges, and under our democratic system
the President would betray his trust were he not to seek to
nominate qualified individuals who shared his judicial
philosophy. X

I cannot conclude without commenting on your last paragraph.
I would be proud to be remembered for assisting the President
in selecting Federal judges who will practice judicial
self-restraint and thereby help implement the constitutional
system that has safeguarded our liberties for nearly two
hundred years. You are of course entitled to your opinion
as to whether I am living up to the standards required of my
position. I have never judged that question on the basis of
the opinion of others, but have relied instead on the test
articulated by Linceln: I desire to so conduct myself that
if, at the end of my "brief authority" (as you so poignantly
put it) "I have lost every other friend on earth, I shall at




least have one friend left, and that friend shall be down
irside of me." I will not be swayed from that position by

someone bandying words like "corruption” with the skill of a
practiced demagogue. '

Sincerely,

Fred F. Fielding
Counsel to the President

The Honorable Daniel P. Moynihan
United States Senate
Washington, D.C. 20510

FFF:JGR:aea 4/2/85
bce:  FFFielding
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CURANIEL P. MOYNIHAN
| NEW YORK

AWlnifed Diales Henale

WASHINGTON, D.C, 20510

April 1, 1985

Dear Mr. Fielding:

On March 15, 1984, I recommended to the President that
William E. Hellerstein be nominated to fill a vacant Federal
Judgeship in the Southern District of New York. My colleague,
Seantor Alfonse M. D'Amato, joined me in that recommendation.

I made the recommendation on the advice of a bi-partisan
judicial screening panel which I formed upon coming to the
Senate in January, 1977. Over the years this body of eminent
jurists, attorneys, and university professors has worked with
the uttermost care to find the very best possible candidates
for United States District Judges in each of our four Judicial
Districts. As openings have occurred, they have sent me superbly
qualified candidates; most often several, occasionally only one.
Without exception I have recommended persons from among the
names sent me. Without exceptlon, during the previous admin-
istration, these names were in turn recommended by the President
and approved by the Senate. The work of these judges since
says all one would need to know of their quality.

In the case of Mr. Hellerstein, the panel interviewed 17
applicants, and forwarded his name as its single choice. When
bress accounts appeared that the administration was not responding
to the nomination, some twenty-four former Federal prosecutors of
the Southern District, describing themselves as having a "strong
commitment to vigorous law enforcement,” wrote to urge his "prompt
appointment.

Lest silence on my part be misconstrued, I thereupon wrote
Attorney General Smith reaffirming my support for Mr. Hellerstein.
I received a polite reply from the Deputy Attorney General, but
Mr. Hellerstein remained in limbo. We have continued to enguire
in various ways; the administration has continued to evade our
enguiries. Recently I learned that in March two prominent New
York attorneys took it upon themselves to come to Washington
to speak to you about this matter, but again without receiving
any specific response.

Today, however, I learn in The New York Times that the
administration has "decided" not to seek Mr. Hellerstein's
confirmation for the position. The Times report goes on to
state that administration officials "said Mr. Hellerstein was
completely gualified but was regarded as holding views not
consistent with the President's.™




Must I believe that we are witnessing a politicization
of the judiciary of the order some commentators now insist is
happening and which few in the administration trouble to deny?
Consider Mr. Hellerstein's qualifications. The twenty-four
former prosecutors wrote:

We believe Mr. Hellerstein to be an
outstandingly able lawyer. He has been
approved by every Bar Association committee
to which his qualifications have been
presented. His professional background
happens to have been as a public defender.
We view this experience as a particularly
precious asset on a court where much of

the business involves indigent defendants
accused of crime.

There is a word for the ideclogical tests for the judiciary
which are seemingly now in place in the White House and the
Justice Department. The word is corruption. If what the press
reports is true, you and your associates, in the name of the
President, have decided to impose a political test for Federal
judges of an order so extreme as to be without precedent and

altogether without warrant. This corrupts the system of appoint-
ment at its very outset.

If this is how you propose to use your brief authority, so
be it. Understand that this is what you will be remembered for.
I am sorry to seem harsh; and am sorrier yet that you seem not
to comprehend the standards your position reguires you to uphold.

Sincerely,

[ Ls'.——-.‘.

Honorable Fred F. Fielding
Counsel to the President
The White House
Washington, DC 20500
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‘Since Washirigtod_"f

Washtngton.‘

SMALL fluttering erupted in
ADemocratlc dovecotes last”
week when it transpired that
three conservative Republicans had
malled a questionnalre to a Jjudicial
nominee. The Republicans wanted ;

. By James J. Kilpatrick -

to know something of the attitudes
of Joseph H. Rodriguez of New Jer-'
sey on a dozen public Issues. They
sent him eight pages of interrogato- -
Hes. - S
“I'm aghast that three senators
would presume to do this,” said.
Howard Metzenbaum, ‘the Ohio
Democrat.
"What's this all about?” asked-
‘ Joseph Biden, Democrat from Dela-.
ware."It’s outrageous. It's crazy.”
One aspect of the conservatives’
| questionnaire was indeed indefensi-’
‘ ble. The three conservative Republi--
cans, by clear implication, wanted to
know where Mr. Rodriguez stood on -
“a bellef in the existence of a Su-
preme Being." That insolent inquiry
flew in the teeth of the constitutional
command that “no religlous test
shall ever be required as a qualifica-
tion to any office or public trust un«-
der the United States.” Senators
Jeremiah Denton (Alabama), Orrin_
Hatch {Utah} and John East {North
Carolina) had no business -raising "
the question, even in the context of-
the rights of handicapped infants. e
Once that blunder has been ac.
knowledged, it remains to label the
howls of Biden and Metzenbaum as
vintage demagoguery. Political and’
philosophical tests have been ap--
plied to judicial nominees since..
George Washington made his first

DOJ-];I!-OG

HE

Baltimore:*Md .

i

- Court vacancy. Accgrding to the
. Washington Post, “'He has been ac-
© tive in promoting th rights of mi-
. noritles,*

about his purpose in sendlgg;the
R

.versity of Massachusetts, found that

‘cident; they suggest deslgn. The sys- -

4-10-35
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appointments to the federal bench,
Senators Denton, Hatch and East-
were not more brazen than their
predecessors; they were only more"
efficlent. ’ :

The three senators submitted

judges remain on the bench, New
presidents of different persuasion
come into the White House; a differ-
ent philosophy shapes both the Con-
Stitution and our statutory law. This

questions dealing with abortfon, Is the way the sys as_worked
prayer in public schools, the right to fro inning. This uyﬁay
bear arms, the Equal Rights Amend- ought to work.

ment, union power, the death pe; New York's Daniel Patrick Mo

ty, affirmative action and schgel de- han, the Senate's most gifted huf
segregation. Mr. Rodrigtez, a and puffer, does not agree. *“There
Democrat of Hispanic d t, has .2 word for ideological tests of th

been endorsed by New ersey’s two'

Judiciary,” he says. “That word
Democratic senators fof the District: §)

corruption.”™ Well, there also is/a
word for Mr. Moynihan's postu
The word is baloney.

Senator Hatch made _no bones
questionnaire to the nominee;

publicans want to ensure, as best
they can, that lfetime federal Jjudges
will go to the bench with a conserva-
tive cast of mind. “Every adminis-
tration 1s concerned about having

* judges that share thelr Judicial phi.

losophy,” sald Mr. Hatch, “If anyone
thought that Jimmy Carter didn't,
have a litmus test, they're crazy.” -
. Precisely so, Mr. Carter never had’
a chance to make an appointment to
the Supreme Court, but during his.
presidency he named 262 other fed-,
eral judges, Sheldon Goldman, a pro-
fessor of political scfence at the Uni-

94 percent of Mr. Carter's District,
Court nominees and 89 percent of
his appellate nominees were Demo-
crats. Mr. Reagan has been just as
partisan — indeed, a little more parti-
san - in his nominations, o

One of Mr. Goldman's students;
Jon Gottschall, made a further anal-
ysis of decisions by the Carter ap-
pointees. In cases involving the
rights of criminals and prisoners,

‘the Carter judges favored the defen-.

dants 58 percent of the time, com-
pared with 30 percent in similar
cases decided by Nixon appointees,

" In sex discrimination cases, Carter

judges voted for the women 59 per-
cent of the time, compared with 39
percent for Nixon judges. In cases
involving racial discrimination, the
ratio was 60 percent to 43 percent, |

These findings do not suggest ac-

tem is part of the grand design es:
tablished by the Founding Fathers
in the Constitution. A president
names federal judges In his own
philosophical likeness. Then that
president goes out of office, and hig
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*.| "By LESLIE MAITLAND WERNER

Special to The New York Times

WASHINGTON, April 1.— Senator
Daniel Patrick Moynihan charged to-
day that the Reagan Administration’s
decision not to nominate an official of
the Legal Aid Society to a Federal
judgeship in Manhattan reflected a
political approach that ““corrupts the
system of appaintment.” . .

*“There is a word for the ideclogical

 |tests for the judiciary which are seem-

ingly now in place in the White House
and the Justice Department,” the
Senator, a Democrat of New York, said
in & letter to White House Counsel Fred
F. Fielding. “The word is corruption.”
The use of & *“political test for Fed-

system of appointment at its very out-

‘| set.” i

In his letter, Smatér Moynihan, who
had recommended the Legal Aid Soci-

a vacancy in the Federal District Court
in Manhattan more than a year ago,
said he had tried to learn the status of
the® recommendation *in various
ways" since then, but that *‘the admin-

o istration has continued to evade our in-
- ' | quiries.” -

“Proper Judicial Philosophy*
ion's decision
d?y, which quoted a¢

bench, but_that his views were re-
garded as being not consistent with the
President’s. .

Mr. Fielding, who heads the Federal
Judicial Selection Committee, said to-
day that he could not comment on Sena-
tor Moynihan’s letter because he had
not yet seen it. But he said that Mr.
what the committee was looking for.”

In an interview last week, Mr. Field-
ing said, ““There is no litmus.-test on
any particular issue” for selecting

wads seeking non}ines “who share his
understanding of proper judicial phi-'
losophy — that is, who view the courts
as interpreting the law, rather than

"-lenacting it.”

Mr. Hellerstein, chief of the criminal
appeals division of the Legal Aid Soci-
ety, said today that he had never been
interviewed by anyone in the Adminis-
tration.

Distortion Claimed .

He also said that opponents of his

nomination had taken remarks out of

ten 15 years ago in an attempt to por-
tray him as opposed to CS prose-
cutions, “‘which I never had been.”
Mr. Hellerstein was recommended to
the White House by Mr.-Moynihan and
his Republican counterpart, Senator
Alfonse M. D’Amato, under an unusual
agreement between them that permits
the Senator whose party is not in power
to recommend a hominee for one of

’ .fiidlci‘aﬁfNoxﬂr_ﬁnee"s Rejection Assailed

eral judges,” ke added, “corrupts the |

ety official, William E. Hellerstein, for | Hi

every four Federal judicial openings in
the state. .

Senator D’Amato, who . had :
ported Senator Moynihan's selection o
Mr. Hellerstejn, said the Administra-
ti(m's:l rejection o:h Mr. Hellerstein
would not imperil their arrangement.
He said he would seek another candi-
date from Mr. Mo, ..

Mr. Hellerstein's supporters, includ-
ing Leanard Garment, a lawyer who is
chairman of the bipartisan screening
panel that recommends judicial candi-
dates to Senator Moynihan, have said
that New York lawyer Roy M. Col
was one of those responsible for block-
ing Mr. Hellerstein's nomination.

"7 Cohm’s Critictsm -

In an interview last June, Mr. Cohn
said that at the Administration’s re-
quest, he had sent some of Mr. Heller-
stein’s Jegal writings to the White
- Mr. Cohn said today that he did not |
regard Mr. Hellerstein as qualified to
be a Federal jndge *‘under the mandate
given to this Administration. by the
electorate, after a campaign in which
one of the hotly contested issues was
the enormous of ultraib-

eral issues put on the bench in the Car-

In his letter to Mr. Fielding today,
however, Sepator recalled .

sup- that 24 former Federal

Prosecutors
from Marhattan had written to the At-
torney General last year urging Mr.
appointment.”

X Eeaddedthatconc%mnverthe delay
in the appointment had led two promi.-
nent New York lawyers — Harold R.
Tyler Jr., a2 Republican and a former
Federal,judge, and Leon Silverman,
who served as special prasecutor in the
investigation of former Labor Secre.’
ond Donovan - to visit Mr.

VI
hn | Fielding about two weeks ago pressing

for action on Mr. Hellerstein's appoint-

{ment. -

. In interviews today, Mr. Tylér and -

- | Mr. Garment, who is the lawyer for At-

torney Geperal Edwin Meese 3d, lent
strong support to Mr, Hellerstein. Mr,
t’le)lr{er described Mredﬂ’?um as “in-

S T i )
- Calling ‘Mr, Hellerstein's ‘views
*‘mainstream legal views,” Mr. Gar-
ment said: “It is a"loss to the bench
that the Hellerstein appointment is not

ppointmi
going forward, and it is based on an -

inadequate — indeed nonexistent —ap-
praisal of his views, because he was not
eveq interviewed by anyone at the Jus-
tice Department or the White House, "y

the’l'heSelughcbrsald he had learned of jx—
a i
an article in The New York Times to-

dministration offi- | ; -
cials as having said that Mr. Heller- |
stein was. qualified for the Federal |

Hellerstein was *‘not consistent with |

judges. Rather, he said, the President | !

context from articles that he had writ- ||




